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Abstract
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and explores the effects - both direct and indirect - of the law and policy practice in
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such that humanitarian actors are often deterred from providing assistance. The study calls
for a review of the legislative framework, greater legal certainty and improved data
collection on the effects of the legislation.
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EXECUTIVE SUMMARY

The ongoing ‘asylum crisis’, with the tragic experiences and loss of lives among
people trying to reach and cross the EU’s external borders, has been the catalyst
for renewed EU policy efforts to address the issue of irregular migration and
people smuggling in the scope of the European Agenda on Migration.

The issue of facilitating the entry, transit and stay of irregular migrants has been
politicised at the EU’s internal borders and within Member States during the course of
2015. While migrants remain in transit in areas such as Calais, Ventimiglia and the
Serbian-Croatian border, often seeking out the services of smugglers to cross into
neighbouring states to reunite with family members or fulfil a personal migration goal,
humanitarian actors seek to respond to their human rights and needs in an increasingly
ambiguous, punitive and militarised environment. Within many EU Member States, the
backdrop of austerity and cuts to public services has placed local authorities and civil
society actors in a difficult position as they seek to respond to the basic needs of new
and established migrants.

In the EU Action Plan against migrant smuggling (2015-2020) (COM(2015) 285), the
Commission noted that it would ensure that appropriate criminal sanctions are in place
while avoiding the risks of criminalising those who provide humanitarian assistance to
migrants in distress. Accordingly, the Commission has at least implicitly acknowledged
the inherent tension between assisting irregular migrants to enter, transit and remain in
EU Member States and the real risks this poses to those who provide humanitarian
assistance of being subject to criminal sanctions.

This tension between the criminalisation of people smuggling and those providing
humanitarian assistance is a by-product of Council Directive 2002/90/EC of 28
November 2002 defining the facilitation of unauthorised entry, transit and residence (the
Facilitation Directive) and the Council Framework Decision implementing it — collectively
known as the ‘Facilitators’ Package’. The tension arises because the Facilitators’ Package
seeks to compel Member States to provide criminal sanctions for a broad range of
behaviours that cover a continuum from people smuggling at one extreme to assistance
at the other, but it does so with a high degree of legislative ambiguity and legal
uncertainty.

The implementation of the Facilitators’ Package has been said to face a number of key
challenges. There is, however, a lack of on-the-ground information about the
multilayered effects of the practical implementation of the Facilitation Directive on
irregular migrants and those providing assistance to them. This study aims to address
this gap by providing new knowledge on this issue, while also identifying areas for
further research. It provides a comprehensive understanding of the implementation of
the humanitarian exception provisions of the Facilitators’ Package and their impact on
irregular migrants, as well as the organisations and individuals assisting them in selected
Member States.

The study finds a substantial ‘implementation gap’ between the UN Protocol against the
Smuggling of Migrants by Land, Sea and Air (referred to as the UN Smuggling Protocol)
and the international and EU legal frameworks on people smuggling. Chiefly, the latter
differs from the UN Protocol in three main ways: i) the extent of the inclusion and
definition of an element of “financial gain” in the description of facilitation of irregular
entry, transit and stay; ii) the inclusion of an exemption of punishment for those
providing humanitarian assistance; and iii) the inclusion of specific safeguards for victims
of smuggling. As a result of the discretionary powers granted to Member States in the

10
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implementation of the Facilitators’ Package, the study further finds variation in the way
in which laws are implemented in the national legislation of selected Member States. This
results in legal uncertainty and inconsistency, and impacts on the effectiveness of the
legislation.

An analysis of available statistics coupled with an in-depth analysis of court cases in
selected countries involving the criminalisation of facilitation and humanitarian
assistance reveals that qualitative and quantitative data on the prosecution and
conviction rates of those who have provided humanitarian assistance to irregular
migrants is lacking at the national and EU level. We can therefore identify a significant
knowledge gap regarding the practical use and effects of the criminalisation of entry,
transit and residence. Domestic court cases in selected EU Member States offer
anecdotal evidence that family members and those assisting refugees to enter have
been criminalised. Meanwhile, domestic developments in Greece and Hungary suggest
that these laws are being applied with renewed rigour but with minimal monitoring of the
direct or indirect impact on humanitarian assistance. Irrespective of the actual number
of convictions and prosecutions, the effects of the Facilitators’ Package extend beyond
formal prosecutions and the number of criminal convictions.

Drawing on primary evidence from an online survey, the study demonstrates that, in
addition to direct and perceived effects, the Facilitation Directive has profound
unintended consequences (or indirect effects) that have an impact not just on irregular
migrants and those who assist them, but also on social trust and social cohesion for
society as a whole. Some civil society organisations fear sanctions and experience
intimidation in their work with irregular migrants, with a deterrent effect on their work.
They similarly highlight the lack of EU funding to support the work of cities and civil
society organisations providing humanitarian assistance to irregular migrants. Moreover,
we find widespread confusion among civil society practitioners about how the Facilitation
Directive is implemented in their Member State, which can lead to misinformation and
‘erring on the side of caution’, thereby compromising migrants’ access to vital services.
This is especially true in the context of the current migration crisis, where everyday
citizens are obliged to volunteer vital services in the absence of sufficient state provision.
This confusion stems in part from a lack of coordination between local and national
authorities regarding implementation of the Facilitation Directive.

In certain Member States, the implementation of the Facilitation Directive is perceived to
contribute to the social exclusion of both irregular and regular migrants and to
undermine social trust. Shipowners report that they feel poorly supported by Member
States and are ill placed to help irregular migrants at sea.

In light of the above considerations, the study formulates the following policy
recommendations to the European Parliament:

Recommendation 1: The current EU legal framework should be reformed to i) bring it
into full compliance with international, regional and EU human rights standards, in
particular those related to the protection of smuggled migrants; ii) provide for a
mandatory exemption from criminalisation for ‘humanitarian assistance’ in cases of
entry, transit and residence; and iii) use the financial gain element and include
standards on aggravating circumstances in light of the UN Smuggling Protocol. Clarity
and legal certainty should be the key guiding principles of this legislative reform.

Recommendation 2: Member States should be obliged to put in place adequate
systems to monitor and independently evaluate the enforcement of the Facilitators’
Package, and allow for quantitative and qualitative assessment of its implementation
when it comes to the number of prosecutions and convictions, as well as their effects.

11
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Recommendation 3: EU funding should be made available for cities and civil society
organisations to address the human rights, destitution and humanitarian needs of
irregular migrants.

Recommendation 4: Firewall protections should be enshrined for irregular migrants to
allow them to report human rights abuses and access public services without fear that
they will immediately be reported to immigration authorities.

12
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1.INTRODUCTION

1.1. Context, research questions and objectives

The 2015 ‘refugee crisis’, and the increasing perils and deaths of people
intending to cross Europe’s borders, have been a catalyst for concerted EU
action towards the phenomenon of migration and the building of a common
immigration policy. The EU has given special attention to policies aimed at
addressing the irregular immigration, trafficking and smuggling of human
beings. The European Commission’s European Agenda on Migration® identified as
a key priority the “fight against smugglers and traffickers” and called for
improving the current EU legal framework “to tackle migrant smuggling and
those who profit from it”.

The current EU legal framework on ‘smuggling’ is mainly composed of the 2002
Facilitators’ Package, which comprises Directive 2002/90/EC defining the
facilitation of unauthorised entry, transit and residence (the ‘Facilitation
Directive’),? and an accompanying Framework Decision 2002/946/JHA on the
strengthening of the penal framework to prevent the facilitation of unauthorised
entry, transit and residence (the ‘Framework Decision’).?> The EU Action Plan
against Migrant Smuggling (2015-2020) of May 2015 announced that the
European Commission would make proposals in 2016 to improve these two legal
instruments.

The Action Plan also stated that the Commission “will seek to ensure that
appropriate criminal sanctions are in place while avoiding risks of criminalisation
of those who provide humanitarian assistance to migrants in distress”. By doing
so the Commission acknowledged one of the key dilemmas inherent to
criminalising those providing assistance to irregular migrants, in particular the
existential risks that it raises for individuals and organisations (or both)
providing humanitarian assistance and access to fundamental human rights to
immigrants. These may include civil society organisations, local authorities,
citizens and residents.

The Facilitators’ Package seeks to compel EU Member States to provide criminal
sanctions for a broad set of behaviours, including the smuggling of people as
well as the provision of assistance to irregular migrants in a framework
characterised by legal ambiguity and uncertainty. Article 1.2 of the Facilitation
Directive provides a non-binding option to EU Member States to apply an
exception to the criminalisation of that facilitation when the latter is
“humanitarian” in nature.” The implementation of the humanitarian assistance
exception is therefore discretionary upon EU Member States’ authorities.

! European Commission, European Agenda on Migration, COM(2015) 240 final, 13.5.2015, pp. 8 and 9.

2 Council Directive 2002/90/EC of 28 November 2002 defining the facilitation of unauthorised entry, transit and
residence, OJ L 328, 5.12.2002, pp. 17-18.

3 Council Framework Decision 2002/946/JHA of 28 November 2002 on the strengthening of the penal
framework to prevent the facilitation of unauthorised entry, transit and residence, OJ L 328, 5.12.2002.

4 Article 1.2 reads as follows: “2. Any Member State may decide not to impose sanctions with regard to the
behaviour defined in paragraph 1(a) by applying its national law and practice for cases where the aim of the
behaviour is to provide humanitarian assistance to the person concerned.”
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The nature and scope of ‘what’ humanitarian assistance actually involves is not
defined by the Directive. Neither are the potential relationships between the
facilitator and the irregular immigrant, which may often include family, affective
or personal relationships. In addition, the Directive places special emphasis on
Member States adopting criminal sanctions for facilitators of residence who act
“for financial gain”,” which in turn puts at greater risk of prosecution and
conviction service providers to irregular immigrants and other members of
society such as landlords. These legal uncertainties are exacerbated by the
omission in the Facilitators’ Package of its relationship with relevant international
and regional human rights instruments, which stipulate legal obligations for
State Parties and often call for the provision of assistance to those in need, not
least in critical situations such as destitution or persons in distress at sea.

The European Commission has more recently announced before the UK’s House
of Lords EU Select Committee Inquiry on the EU Action Plan against Migrant
Smuggling that its review of the Facilitators’ Package will pay special attention to
“the effectiveness, added value and value in general of this EU legislation”, and
that the Commission will, “if necessary, ...come forward with new legislative
proposals sometime by mid-2016”.° The Commission also stated that the goal
was to bring the current EU legal framework into line with international
instruments (in particular those existing at the UN level) and “to strengthen
criminal sanctions while clearly excluding organisations providing humanitarian
assistance”.” The Commission’s evaluation of the EU facilitation legal framework
is expected to be completed in mid-2016, when it is expected to publish the
results, any new legislative proposals and impact assessments.

In light of the above, the following research questions can be raised: What is the
actual scope, impact and direct/indirect effects of the criminalisation of
facilitation of entry, transit and residence of irregular migrants and the use of
the “humanitarian assistance” exception provided for in European law? Several
studies have been or are currently being conducted as regards EU Member
States’ national transposition and implementation of the Facilitators’ Package,® or
more generally on policies and programmes focused on smuggling across the EU
and in cooperation with third countries and the characteristics of the
phenomenon.® Yet, a significant gap exists as regards the actual effects or
repercussions that these laws have on those working at the front line of
providing humanitarian assistance, public services and fundamental human
rights to irregular migrants, in particular civil society organisations and cities.

5 Article 1.1.b of the Directive stipulates that “any person who, for financial gain, intentionally assists a person

who is not a national of a Member State to reside within the territory of a Member State [is] in breach of the

laws of the State concerned on the residence of aliens”.

8 UK House of Lords European Union Committee, Report on the EU Action Plan against Migrant Smuggling, 4th

Report of Session 2015-16, 27 May 2015, London: Stationary Office, 3 November 2015, paras. 100 and 101

(http://www.publications.parliament.uk/pa/Id201516/ldselect/Ideucom/46/46.pdf).

7 Ibid.

8 European Union Agency for Fundamental Rights (FRA), Criminalisation of Migrants in an Irregular Situation

and of persons engaging with them, FRA, Vienna, 2014; M. Provera, “The Criminalisation of Irregular Migration

in the European Union”, CEPS Papers on Liberty and Security in Europe, No. 80, CEPS, Brussels, 2015.

9 See European Commission, “A Study on Smuggling of Migrants: Characteristics, Responses and Cooperation

with Third Countries”, Final Report, September 2015 (http://ec.europa.eu/dgs/home-affairs/what-we-

do/networks/european migration network/reports/docs/emn-studies/study on smuggling of migrants final
report master 091115 final pdf.pdf).
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The overall objective of this study is to fill that gap by providing a comprehensive
understanding of the implementation of the humanitarian exception provision envisaged
by the Facilitators’ Package and the impact that it has on individuals and organisations
providing access to humanitarian assistance, public services and fundamental rights to
irregular immigrants. The study has the following specific objectives:

= Map the existing international and EU legal frameworks on people smuggling and
their implementation in national law of selected EU Member States and assess
them against international and regional human rights instruments as well as the
EU Charter of Fundamental Rights.

= Gather and present any existing data on the prosecution and conviction rates of
those who have provided humanitarian assistance to irregular migrants and
identify any knowledge gaps and methodological caveats in statistical knowledge
gathering and collection.

» Identify and assess the material, direct and perceived effects of the Facilitation
Directive on irregular migrants and on individuals and organisations providing
humanitarian assistance to them. Also identify any unintended or indirect
consequences of the implementation of the Facilitation Directive.

= Identify the experiences and practices adopted by civil society organisations,
cities and shipowners when addressing the challenges posed by the
implementation of the Facilitation Directive.

= Suggest policy recommendations to improve and amend the Facilitation Directive
to the European Parliament.

1.2. Methodology

To address the above-mentioned objectives, the study adopted an actor-centred,
multidisciplinary methodology, which built upon the state of the art in this area and
benefited from a wide range of legal, civil society and stakeholder sources. The research
was conducted between the beginning of July 2015 and December 2015.

The methods used in this study have included a legal analysis of founding international
conventions and treaties, and EU secondary legislation (most notably the Facilitation
Directive and Framework Decision), which was combined with documentary analysis of
key EU policy documents and studies. The study involved an analysis of national
legislation implementing the Facilitation Directive in the following six EU Member States:
France, Germany, Italy, Spain, the Netherlands and the UK. The legal analysis also
included relevant domestic developments in Greece and Hungary. The statistical
assessment of prosecution and conviction rates was based on publicly available
information in domestic jurisdictions in the previously mentioned Member States, mainly
statistics on criminal justice and immigration law enforcement. It additionally included an
analysis of court cases involving the criminalisation of facilitation and humanitarian
assistance in these same national jurisdictions.

A key innovation of the methodology deployed in the study was the implementation of
an actor-centred approach, which allowed for a holistic understanding of the impact that
the Facilitation Directive has on irregular migrants, service providers and civil society -
that is, an understanding that extends beyond gathering statistics and assesses the
material, perceived and unintended effects on stakeholders. This addresses one of the
main challenges identified earlier — the current lack of empirical evidence on the effects
of the Facilitators’ Package on the ground, as well as first-hand knowledge about the
practices and experiences of these actors.
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This bottom-up approach enabled the harnessing of empirical input by a large number of
civil society organisations and experts. When examining the accessibility of rights,
protection and provision of basic services, the key actors in the field are civil society
organisations and local authorities. Their role is crucial given their working knowledge,
particularly about the effects on their members or constituents and irregular migrants
and their observations on promising practices. To draw upon their valuable knowledge
and expertise, the study set up a Civil Society and Practitioners Focus Group, composed
of the Platform for International Cooperation on Undocumented Migrants (PICUM), Social
Platform, Eurocities and the European Community Shipowners’ Association. This group
was coordinated by PICUM.

The study also benefited from a team of experts consisting of researchers with academic
and scientific expertise on each of the issue areas, objectives and methods of the study,
which made up the Research Group. A first version of the study and the preliminary
findings were presented and discussed at a closed-door workshop at CEPS in Brussels on
16 November 2015. Participants and discussants included representatives from other EU
umbrella civil society organisations, Brussels-based EU policy-makers and academics
with outstanding expertise on the issues at stake in the research.

The Research Group and the Civil Society and Practitioners Group drew up four different
electronic surveys/questionnaires (see Annex 3 of this study for the model survey form
that was used) addressed respectively to civil society organisations, cities, EU Member
States’ ministries and shipowners. They aimed to gather information from grass-roots
stakeholders to complement secondary legal and policy analysis. They contained a mix
of yes/no, multiple-choice and open questions and were hosted on the online platform
Survey Monkey. The civil society survey was made available in English, French and
Spanish, whereas the surveys for local authorities, shipowners and Member States were
available only in English.

As regards civil society organisations, a total of 69 complete or partially complete
responses were received. These came from organisations operating in 17 different EU
Member States (see Table 1). A further 68 responses were excluded from the dataset on
the basis that they were either i) completed by respondents from non-EU Member States
or ii) the respondent completed fewer than 5 of the survey’s 37 questions. Five
questions were deemed to be the threshold for a meaningful contribution to the study.

The results are unevenly distributed among the 17 represented Member States (Table 1)
and in no way claim to be representative. Rather, the data give a snapshot of some of
the perceived effects of the Facilitation Directive, as experienced by irregular migrants
and those organisations supporting them across the represented Member States. The
surveys provided a particularly useful tool to elicit case studies, some of which we draw
upon in section 4 of this study.
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Table 1: Survey responses

Member State Number of Responses

Hungary 25
Spain 11
Belgium 9
UK 4
Portugal 3
France 2
Ireland 2
Netherlands 2
Cyprus 2
Germany 2
Austria 1
Malta 1
Italy 1
Denmark 1
Europe-wide 1
Greece 1
Slovenia 1
Croatia 1

Source: Authors.

The main anomalies in our results are the 25 responses from Hungary, 11 from Spain
and 9 from Belgium. For the remaining 14 countries we received 1 to 4 responses each.
This bias has been taken into account in our analysis, which focuses primarily on
individual instances rather than attempting generalisations pertaining to individual
Member States. We have nevertheless included the Member State when reporting
incidences to open up space for discussion and, in those instances where it is possible, to
provide space for meaningful comparison.

The anonymity of respondents has been preserved at all times. Where the information
provided made it possible to identify the organisation, unless consent was obtained from
the respondent in question, this information has not been reported in our results.

The bias in our sample in part reflects the bias in membership of one of the two Europe-
wide civil society organisations to which the questionnaires were circulated. The deadline
for the questionnaire was also extended twice, and through the two civil society
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organisations we were able to target other civil society organisations from unrepresented
Member States with direct emails.

As a consequence of this, we received a large number of responses from Hungary. With
the exception of Hungary, the dearth of responses from Eastern European and EU
‘border states’ more generally can partly be explained by the scale of the migration crisis
at the time when the surveys were distributed. Indeed, there is a correlation between
the Member States with fewer responses and the Member States with the highest levels
of new migrant arrivals. Some organisations were clear that they did not have time to
complete the questionnaire, or that they had already been approached by other
organisations on similar issues and were experiencing survey or ‘respondent’ fatigue.

All responses were submitted by representatives of civil society organisations whose
work focuse on - or includes - supporting irregular migrants. A clear bias in our sample
is that organisations responding to the survey were i) likely to already be politically
engaged to a certain degree on issues pertaining to the Facilitation Directive through
their membership of one of the Europe-wide networks, both of which have previously run
campaigns on the issue; and ii) as completion of the survey was voluntary, those
respondents with a specific character profile - for example, more proactive and
politically engaged - were more likely to complete it.

Respondent organisations varied as to whether they assisted migrants at the local,
national or international level (Table 2), with many overlapping across the three. There
was also a large variation in the nature of the services that organisations provided, with
most providing at least two or three (Table 3). Many of the services provided
corresponded to assisting irregular migrants to access fundamental rights and basic
services, such as health care, shelter and sustenance.

Table 2: Level of service provision

Answer Choices Responses

Local 33
Regional 22
National 36
Other (please specify) 8

Note: Total respondents - 67.
Source: Authors.

Table 3: Type of service provision

Answer Choices Responses

Housing 6

Emergency shelter 21
Food 31
Health care 32
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Legal assistance 40
Language assistance/translation 38
Providing public transport tickets 20
Arranging private transport 7
Arranging public transport 14
Giving a lift in a vehicle 7
Lending a vehicle 1
Emergency rescue 7
Counselling/advice 41
Education 13
Other - please specify 14

Note: Total respondents - 55.
Source: Authors.

A second questionnaire that replicated the format of the civil society survey was
distributed to local authorities through a European network of cities. This survey was
fully or partially completed by 11 European cities across nine EU Member States plus
Norway (Table 4). Analysis was also enriched by information provided by a number of
cities at a 2014 event, "City Responses to Irregular Migrants”, which was co-organised
by the Centre of Migration, Policy and Society (COMPAS) at the University of Oxford and
the Ajuntament de Barcelona.

Table 4: Cities responding

Genoa (Italy)

Lisbon (Portugal)

Brno (Czech Republic)
Utrecht (Netherlands
Nantes (France)
Rennes (France)
Athens (Greece)
Stockholm (Sweden)

Oslo (Norway)
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Barcelona (Spain)
Ghent (Belgium)
Source: Authors.

We received eight substantial responses to our survey of shipowners, which was
distributed to members of the European Community Shipowners’ Association. The
additional electronic survey focused on EU Member States’ authorities. This was only
responded to by two Member States under study.
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2. EU AND INTERNATIONAL LEGAL FRAMEWORKS
KEY FINDINGS

1. There is a substantial ‘implementation gap’ between the UN Protocol against
the Smuggling of Migrants by Land, Sea and Air (referred to as the UN
Smuggling Protocol) and the EU acquis on irregular immigration.

2. Significant differences and inconsistencies exist between the UN Smuggling
Protocol and the EU acquis on irregular immigration regarding three main
aspects: 1) the extent of the inclusion and definition of an element of
“financial gain” in the description of facilitation of irregular entry, transit and
stay; 2) the inclusion of an exemption of punishment for those providing
humanitarian assistance; and 3) the inclusion of specific safeguards for
victims of smuggling.

3. The current EU acquis grants disproportionate discretionary powers to
Member States in the implementation of the Facilitators’ Package. This
causes issues of legal uncertainty and inconsistency in the implementation of
EU legislation and impacts on their effectiveness.

4. There are major differences in the transposition of specific provisions of the
Facilitators’ Package in the selected EU Member States under analysis. These
mainly relate to the lack of specific mandatory provisions to ensure the
fundamental rights of smuggled migrants and exemption from criminalisation
of actors providing assistance to them for humanitarian purposes.

Since the Tampere European Council of 1999, one of the key elements of the EU’s
common policy on migration and asylum has been the prevention of irregular migration,
with a strong focus on the ‘fight against human smuggling’ as one of the key objectives
for the EU Area of Freedom, Security and Justice.!® Renewed commitments towards
“addressing smuggling and trafficking in human beings more forcefully” can be found in
the guidelines for the period 2015-2020 given by the European Council at its meeting
held in Ypres on 26-27 June 2014.!

One of the earliest policy instruments in the EU’s toolbox to prevent irregular migration
is the Facilitators’ Package, which, as noted earlier, comprises Directive 2002/90/EC*?
and its accompanying Council Framework Decision 2002/946/JHA.'® The Facilitators’
Package — adopted three years after the 1999 Tampere Council that established the goal
of progressively building a common migration policy in the EU - aims to prevent
irregular migration by compelling EU Member States to punish anyone who
assists a person to irregularly enter, transit or stay in the territory of a Member
State.

This obligation follows the logic later on introduced in Article 79 of the Treaty on the
Functioning of the European Union (TFEU), which includes preventing irregular migration

10 European Council, Presidency Conclusions, Tampere European Council, 15-16 October, 1999, points 3 and
24.

1 European Council, European Council Conclusions, 26-27 June 2014, EUCO 79/14, point 8.

12 Council Directive 2002/90/EC of 28 November 2002 defining the facilitation of unauthorised entry, transit
and residence (the Facilitation Directive).

13 Council Framework Decision of 28 November 2002 on the strengthening of the penal framework to prevent
the facilitation of unauthorised entry, transit and residence (the Framework Decision). For a detailed analysis,
see V. Mitsilegas, The Criminalisation of Migration in Europe: Challenges for Human Rights and the Rule of Law,
Springer Briefs in Law, 2015, London: Springer.
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as one of the aims of an EU “common immigration policy”.* It is equally important to
reiterate that, in line with Article 67 TFEU, a common immigration policy must respect
the rights, freedoms and principles reaffirmed in the Charter of Fundamental Rights of
the European Union.*®

This section provides an analysis of the international and EU legal frameworks with direct
relevance for the EU Facilitators’ Package. It assesses the Package’s links and
compliance with international and regional human rights standards.

The relationship between the EU Facilitators’ Package and the UN Convention against
Transnational Organised Crime (UNCTOC) and its Smuggling Protocol are also analysed
in order to ascertain differences, possible inconsistencies and shortcomings, not only in
the implementation of the EU Facilitators’ Package, but also in its conceptualisation and
scope prior to its formal adoption in 2002.

2.1. The Facilitators’ Package and the UN Convention against
Transnational Organised Crime and its Smuggling Protocol:
A comparative analysis

The years between 2000 and 2004 saw the adoption and subsequent entry into force of
several legislative instruments at both EU and international levels aimed at addressing
the phenomenon of ‘migrant smuggling’. As Textbox 1 illustrates, the concept of
smuggling differs from that of human trafficking in important, yet often unclear, ways.

Textbox 1: Human trafficking and migrant smuggling Legal definitions
Human trafficking and migrant smuggling are two distinct but sometimes overlapping
criminal activities. In practice, it may be difficult to distinguish between a situation of
trafficking and a situation of smuggling for a variety of reasons: smuggled migrants may
become victims of trafficking; the same or similar routes can be used for trafficking and
smuggling; and the conditions in which migrants are smuggled can be extremely poor,
making it questionable whether smuggled migrants consented to them.
Still, there are four key differences between trafficking in persons and smuggling of
migrants:
1) Consent. While victims of trafficking have not consented or their consent is rendered
meaningless by the actions of the traffickers, smuggled migrants usually consent to
being smuggled.
2) Transnationality. While smuggling involves irregular border crossing and entry into
another country, trafficking does not necessarily involve the crossing of a border and the
possible irregularity of the border crossing is irrelevant.
3) Exploitation. Where the relationship between traffickers and their victims involves
ongoing exploitation of the victims to generate profit for the traffickers, smugglers and
migrants engage in a transaction that usually ends after the border crossing.
4) Profit. Smuggling involves the generation of profit for irregular border crossing, while
trafficking involves the acquisition of profit through the ongoing exploitation of victims.
Human trafficking is defined as
the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the
threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the
abuse of power or of a position of vulnerability or of the giving or receiving of payments or

4 European Union, Consolidated version of the Treaty on the functioning of the European Union, O] C 83,
30.3.2010, p. 47.
15 European Union, Charter of Fundamental Rights of the European Union, OJ C 83, 30.3.2010, p. 389.
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benefits to achieve the consent of a person having control over another person, for the
purpose of exploitation.®
The smuggling of migrants is defined by the UN Smuggling Protocol as the
“procurement, in order to obtain, directly or indirectly, a financial or other material
benefit, of the illegal entry of a person into a State Party of which the person is not a

national or a permanent resident”.’

At the international level, on 15 November 2000 the UN General Assembly adopted the
Smuggling Protocol,18 supplementing the UN Convention against Transnational
Organized Crime.19 The UN Smuggling Protocol was opened up for signatories at the
Signing Conference in Palermo in December 2000 and entered into force on 28 January
2004. It currently counts 116 State Parties and has been ratified by both the EU and,
bilaterally, all EU Member States except Ireland.20

The three explicit objectives of the UN Smuggling Protocol are 1) combating the
smuggling of migrants and 2) promoting international cooperation, while 3) protecting
the rights of smuggled migrants.21

The UN Smuggling Protocol is the result of lengthy negotiations initiated by an Ad-hoc
Committee established by the UN General Assembly in 1998 and tasked with the
elaboration of the Convention and three protocols, of which the Smuggling Protocol is
one.22 A first joint draft of the UN Smuggling Protocol was presented by Austria and
Italy at the first session of the Ad-hoc Committee in Vienna in January 1999. The Ad-hoc
Committee convened at the United Nations in Vienna 11 times and the negotiations for
the UN Smuggling Protocol were finalised in October 2000.23

Official records of the travaux préparatoires of the negotiations for the elaboration of the
Convention and the Protocols indicate that “there was consensus that migrants were
victims and should therefore not be criminalized”.?* In this context, Article 5 of the UN
Smuggling Protocol explicitly prohibits the criminalisation of persons being the
object of conduct of smuggling as defined in Article 6 of the Protocol. A State
Party therefore violates the UN Smuggling Protocol if an individual is criminalised for
having been smuggled.

Both the EU acquis and the UN Smuggling Protocol place legislation concerning the
smuggling of migrants within the framework of preventing irregular migration. Yet, the

16 See Article 3(a), UN Protocol to Prevent, Suppress and Punish Trafficking in Persons.

17 See Article 3, UN Smuggling Protocol.

18 United Nations, Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United
Nations Convention against Transnational Organized Crime, New York, 15 November 2000 (the UN ‘Smuggling
Protocol’).

19 United Nations, UN General Assembly, United Nations Convention against Transnational Organized Crime:
Resolution, adopted by the General Assembly, 8 January 2001, A/RES/55/25.

20 status of ratifications as of 19 November 2015.

21 See Article 2, UN Smuggling Protocol.

22 The three protocols are United Nations, UN General Assembly, Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children, Supplementing the United Nations Convention against
Transnational Organized Crime, 15 November 2000; United Nations, UN General Assembly, Protocol against
the Smuggling of Migrants by Land, Sea and Air, Supplementing the United Nations Convention against
Transnational Organized Crime, 15 November 2000; and United Nations, UN General Assembly, Protocol
Against the Illicit Manufacturing of and Trafficking in Firearms, their Parts and Components and Ammunition,
Supplementing the United Nations Convention against Transnational Organized Crime, 31 May 2001
(A/RES/55/255).

2 The draft UN Smuggling Protocol was approved during the 11% session of the Ad Hoc Committee on 23 and
24 October 2000 (A/AC.254/38). See the UN Audiovisual Library of International Law, United Nations
Convention against Transnational Organized Crimes (with protocols), New York, 15 November 2000, Procedural
History (http://legal.un.org/avl/ha/unctoc/unctoc.html).

24 See United Nations Office on Drugs and Crime (2006), Notes by the Secretariat, p. 483.
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UN Smuggling Protocol gives specific focus to protecting the rights of migrants and of
those providing them with assistance. It specifically requires the presence of an element
of financial gain for the conduct to be defined as smuggling. This has not been entirely
reflected in the EU legal framework concerning migrant smuggling.

In the EU, the smuggling of migrants has traditionally been included as part of the EU
policy framework aimed at preventing irregular migration. Following the 1999 Tampere
European Council, and participation of the European Community in the negotiations of
the 2000 Palermo Convention and the UN Smuggling Protocol, the French Presidency
presented to the Council on 28 July 2000 two legislative proposals aimed at addressing
human smuggling.

These led to the adoption of the Facilitators’ Package in 2002,% aimed at harmonising
Member States’ legal provisions “in the area of combating illegal immigration in order to
strengthen the penal framework to prevent and prosecute the facilitation of unauthorised

entry, transit and residence”.?®

The Facilitators’ Package criminalises “any person who intentionally assists a person who
is not a national of a Member State to enter, or transit across, the territory of a Member
State in breach of the laws of the State concerned on the entry or transit of aliens”.?” It
is thus aimed at penalising the provision of assistance specifically to irregular
migrants, to be defined as third-country nationals who enter, transit or reside
irregularly in the territory of a Member State.

When considering the personal scope of application of the Facilitators’ Package, it is
crucial to highlight the multiple reasons why migrants could fall into irregularity
while residing in the territory of a Member State: refusal of an application for
international protection or asylum; loss of a residence permit due to unemployment,
exploitation or domestic violence; bureaucratic failures in processing residence or work
permit applications, resulting in withdrawal or loss of status; as well as being born in the
EU to parents who are undocumented.?®

As the Framework Decision was adopted under the former EU third pillar in the Treaties
(dealing with police and criminal justice cooperation), the enforcement powers of the
European Commission and the Court of Justice of the European Union (CJEU) on EU
Member States’ implementation were limited until December 2014. According to Protocol
36 annexed to the Lisbon Treaty, the powers of the Commission and the CIJEU were
limited for a period of five years post the entry into force of the Lisbon Treaty on 1
December 2009. These limited powers of enforcement over criminal justice-related EU
legal instruments may have been one of the key reasons why there is limited
(quantitative and qualitative) data available on the implementation of the Package
across the Member States (see also sections 3 and 4).

The Facilitation Directive aims at preventing irregular migration and countering human
smuggling. It intends to render the implementation of the Framework Decision more

25 Council Framework Decision of 28 November 2002 on the strengthening of the penal framework to prevent
the facilitation of unauthorised entry, transit and residence (the ‘Framework Decision’).

26 Eyropean Commission, Report from the Commission based on Article 9 of the Council Framework Decision of
28 November 2002 on the strengthening of the penal framework to prevent the facilitation of unauthorised
entry, transit and residence, COM/2006/0770 final, Brussels, 6 December 2006, paras. 2.2 and 3.

27 See Article 1(a) of the Facilitation Directive.

28 For additional considerations on causes of irregularity, see UN Human Rights Council, Report of the Special
Rapporteur on the human rights of migrants: Labour exploitation of migrants, 3 April 2014 (A/HRC/26/35)
para. 16 (http://www.ohchr.org/Documents/Issues/SRMigrants/A.HRC.26.35.pdf).
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effective through “the precise definition”®® of the offences that are the subject of the

penalties provided for as part of the Framework Decision.>°

According to the Facilitation Directive and its accompanying Framework Decision, EU
Member States are required to implement legislation introducing criminal
sanctions against the facilitation of irregular entry, transit and residence. Any
person who aids, abets or in any other manner facilitates irregular migration shall be
liable to be punished under criminal law.>!

Penalties shall be constituted by effective, proportionate and dissuasive criminal
sanctions,?” and may be accompanied by other supplementary measures, such as
confiscation of the means of transport, prohibition to practice the occupational activity in
which the offence was committed or deportation of the offender. With regards to the
latter, the European legislator has implicitly acknowledged that people accused of
human smuggling might be irregular migrants themselves.>*

The Facilitation Directive defines “facilitation” as two different types of behaviour:

a) intentionally assisting “a person who is not a national of a Member State to enter,
or transit across, the territory of a Member State in breach of the laws of the
State concerned on the entry or transit of aliens;”** (emphasis added) and

b) assisting intentionally, “for financial gain...a person who is not a national of a
Member State to reside within the territory of a Member State in breach of the
laws of the State concerned on the residence of aliens”*® (emphasis added).

The definition included in the Facilitation Directive deviates from the one previously
provided by Article 27(1) of the Convention implementing the 1985 Schengen
Agreement (CISA),3® which required Contracting Parties to impose “appropriate penalties

2 See the Facilitation Directive, Preamble (3).
30 A 2005 ruling by the CJEU, concerning environmental crimes, prompted the Commission to argue that the
Facilitators’ Package should be recast. The judgment clarified the distribution of powers between the
Community and the Union as regards the provisions of criminal law. In its judgment, the Court annulled the
Council Framework Decision on the protection of the environment through criminal law because this instrument
was adopted in breach of Community competences. The Court referred to Article 47 TEU to assert the
Community’s competences on issues relating to criminal law, and in particular stated that
[a]ls a general rule, neither criminal law nor the rules of criminal procedure fall within the
Community’s competence...However, the last-mentioned finding does not prevent the Community
legislature, when the application of effective, proportionate and dissuasive criminal penalties by
the competent national authorities is an essential measure for combating serious environmental
offences, from taking measures which relate to the criminal law of the Member States which it
considers necessary in order to ensure that the rules which it lays down on environmental
protection are fully effective.
See European Court of Justice, Judgment of the Court (Grand Chamber) of 13 September 2005, Case C-
176/03, Commission of the European Communities v. Council of the European Union.
For the European Commission’s interpretation of the implication of the Court’s judgment, see European
Commission, Communication from the Commission to the European Parliament and the Council on the
implications of the Court’s judgment of 13 September 2005 (Case C 176/03 Commission v. Council),
COM/2005/0583 final, 23 November 2005, Annex. The European Parliament supported the Commission’s
opinion concerning the need to recast a number of EU instruments in light of the Court’s judgment. However, it
called for a review on a case-by-case basis, in order for the reasoning of the Court not to be extended to all
fields falling within the scope of the first pillar. See European Parliament, Resolution on the consequences of
the judgment of the Court of 13 September 2005 (C-176/03 Commission v. Council), (2006/2007(INI)), 14
June 2006.
31 See Article 1 of the Facilitation Directive, which expressly provides that
each Member State shall adopt appropriate sanctions on any person who intentionally assists a
person who is not a national of a Member State to enter, or transit across, the territory of a
Member State in breach of the laws of the State concerned on the entry or transit of aliens.
32 See Article 1, Framework Decision.
33 See Article 1(2), Framework Decision.
34 See Article 1(1)(a), Facilitation Directive.
35 See Article 1(1)(b), Facilitation Directive.
3 European Union, Convention Implementing the Schengen Agreement of 14 June 1985 between the
Governments of the States of the Benelux Economic Union, the Federal Republic of Germany and the French
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on any person who, for financial gain, assists or tries to assist an alien to enter or
reside within the territory of one of the Contracting Parties in breach of that Contracting
Party’s laws on the entry and residence of aliens” (emphasis added).?’

This conceptualisation is not fully in line with the definition of ‘smuggling’
envisaged by the UN Smuggling Protocol, which requires “a financial or other
material benefit”*® as a condition for the criminalisation of procuring irregular entry or
residence. The reference to financial or other material benefit for the perpetrator within
the UN Smuggling Protocol is intended to exclude “family members or support groups
such as religious or non-governmental organisations” from punishment.>°

Similar concerns regarding the personal scope of criminalisation have been expressed in
other international jurisdictions, such as Canada. This was an issue at the heart of a
decision issued on 27 November 2015 by the Supreme Court of Canada to clarify the
scope of the provisions of the Immigration and Refugee Protection Act relating to
migrant smuggling.*® In its decision in R. v. Appulonappa,** the Court determined the
unconstitutionality of provisions of the Immigration and Refugee Protection Act
criminalising smuggling “insofar as [it] permits prosecution for humanitarian aid to
undocumented entrants, mutual assistance amongst asylum-seekers or assistance to

family members”.*?

During negotiations on the EU Facilitators’ Package, the dissociation of the ‘financial
gain’ element from the facilitation offence for the purposes of entry and transit
raised concerns among civil society organisations working on fundamental rights.
They expressed concerns about being prosecuted for protecting and assisting third
country nationals at the external borders and within the territory of the EU.*

After protracted negotiations® within the Council, prolonged due to parliamentary
scrutiny reservations expressed by the delegations from Denmark, the Netherlands,
Sweden and the UK, a clause was added in the Directive granting Member States the
discretion not to impose sanctions if the aim of the behaviour is to provide humanitarian
assistance to the person concerned - Article 1.2 of the Directive. Yet, this provision
does not cover humanitarian assistance enabling a third-country national to
reside in EU territory.

Republic, on the Gradual Abolition of Checks at their Common Borders ("Schengen Implementation
Agreement"), 19 June 1990.

37 After their entry into force in 2004, the Facilitation Directive and Framework Decision replaced Article 27(1)
of the Convention implementing the 1985 Schengen Agreement (CISA).

38 See Article 6, UN Smuggling Protocol.

39 United Nations Office on Drugs and Crimes, Travaux Préparatoires of the Negotiations for the Elaboration of
the United Nations Convention against Transnational Organized Crime and the Protocols thereto, 3 November
2000, p. 469 (‘Travaux Préparatoires’).

40 See Canada: Immigration and Refugee Protection Act (IRPA) [Canada], SC 2001, c. 27, 1 November 2001.

4l See Supreme Court of Canada, R. v. Appulonappa, 2015 SCC 59.

42 1bid, para. 3.

43 See for example, Platform for International Cooperation on Undocumented Migrants (PICUM), PICUM
comments on the adoption of the framework decision on strengthening the penal framework to prevent the
facilitation of unauthorized entry, transit and residence. (JHA-Council Meeting on 28 and 29 November 2002),
PICUM, Brussels, December 2002 (http://www.stranieriinitalia.it/briguglio/immigrazione-e-
asilo/2002/dicembre/oss-picum-decis-favoregg.html). See also PICUM, Book of Solidarity: Providing assistance
to undocumented migrants, Volumes I-1II, PICUM, Brussels, 2003 (http://picum.org/en/publications/reports/).
The publication highlights the manifold ways in which solidarity is extended to undocumented migrants in
different geographical regions in Europe, exploring assistance to undocumented migrants and the rights of help
providers against the background of a tendency to criminalise assistance to undocumented migrants, and its
indirect consequences for undocumented migrants themselves.

44 A political agreement, subject to parliamentary scrutiny reservations by the Danish, Swedish and British
delegations, was reached as part of the 2350" Council JHA meeting on 28-29 May 2011. See the 2350%"
Council meeting JHA, 9118/08, Brussels, 28-29 May 2001.
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The inclusion of a *humanitarian clause’ as part of Article 1.2 of the Directive had been
the object of prolonged reservations of the Austrian delegation, calling for the deletion of
that provision. The European Commission maintained reservations on the non-
compulsory nature of the humanitarian clause.*® Additionally, an optional exemption
from criminalisation for family members, which was present in the original proposal, was
deleted as a consequence of Council negotiations.*®

The Facilitation Directive does not provide a definition of the concept of
‘humanitarian assistance’, leaving considerable discretion to Member States as
to the definition of the extent, scope and personal application of conduct to be defined as
‘humanitarian’ in nature. For example, while the Facilitation Directive does not include
specific provisions exempting family members assisting irregular migrants from being
criminalised, some Member States have nonetheless included these kinds of exemptions.
This contributes to increased legal uncertainty in the implementation of the humanitarian
clause at national level across the EU (see section 4 for additional details). The Directive
inaccurately assumes that instances of humanitarian assistance in terms of
residence/stay can only occur in the absence of an element of financial gain. It does not
contemplate instances of assistance by service providers and landlords requiring non-
exploitative remuneration for their services.

Based on Article 1.1.b of the Facilitation Directive, Member States may refrain from
punishing facilitation of irregular stay, if this is not done intentionally or for financial
gain. Still, the Directive does not impose an obligation on Member States to refrain from
punishing the facilitation of irregular stay when an element of intention or financial gain
is absent.

Therefore, although not explicitly encouraging the punishment of people who provide
emergency shelter, food and other basic necessities to migrants in an irregular situation
(as long as this is not done for financial gain), the Facilitation Directive does not
explicitly discourage or prohibit them from punishing such people. The
Framework Decision does not include general safeguards aimed at mandatorily
preventing the punishment of acts performed for humanitarian purposes, rescue at sea
or in emergency situations. This also needs to be read in conjunction with the EU legal
framework on carriers’ sanctions, which is outlined in Textbox 2 below.

Textbox 2: Carriers’ sanctions and obligations to share data

Measures aiming at countering migrant smuggling include specific additional obligations
and sanctions for carriers providing transportation services to third country nationals
seeking irregular entry or transit in the EU. A combination of increased penalties and
obligations for commercial carriers, coupled with the absence of safeguards ensuring
exemption from sanctions in the case of humanitarian assistance and remedies for
migrants against carriers’ decisions to prevent boarding, enhances carriers’ reluctance to
provide transport services to passengers who appear not to have the necessary travel
documentation.

According to the UN Smuggling Protocol, commercial carriers may be held responsible

4 Council of  the European Union (2001), Brussels, 8632/01, 11 May 2001
(http://reqgister.consilium.europa.eu/doc/srv?I=EN&t=PDF&gc=true&sc=false&f=ST%208632%202001%20INI
T). See also Council of the European Union, 6766/01, Brussels, 9 March 2001
(glttp://data.consilium.europa.eu/doc/document/ST-6766-2001-INIT/en/pdf).

6 Ibid.
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for ascertaining that all passengers are in possession of travel documents to enter the
receiving state.*’” If the receiving state does not admit the passenger, international
aviation law makes the carrier liable to cover the costs of the return and, if this is not
possible within a reasonable timeframe, any costs related to the passenger’'s stay,
including the provision of food and water.*®

At the EU level, Council Directive 2004/82/EC on the obligation of carriers to
communicate advanced passenger data states that carriers are obliged to share details
of passengers with the authorities responsible for border checks at the port of arrival.*
Carriers that have not transmitted data, or have transmitted incomplete or false data,
are penalised.”®

Article 26 of the CISA and Council Directive 2001/51/EC>* regulate the duty of carriers to
return non-admitted third country nationals at their own cost, providing for sanctions
against those who transport undocumented migrants into the EU. As a result, carriers
check passengers’ travel documents and visas at check-in, refraining from carrying
passengers who are not properly documented.

The Framework Decision provides for infringements committed for financial gain to be
punishable by custodial sentences with a maximum sentence of not less than
eight years, in cases where first, they are committed as part of activities carried out by
a criminal organisation, understood as a structured association of more than two persons
established over a period of time;>* or second, where the lives of the victims have been
endangered.”® These two elements are also mentioned in the UN Smuggling Protocol.
That notwithstanding, the latter incorporates a further aggravating circumstance
when smuggling entails inhuman or degrading treatment, including
exploitation.

The Framework Decision envisages some limited safeguards for migrants who are
victims of smuggling. It refers to the need for anti-smuggling provisions to be applied
without prejudice to the principle of non-refoulement, in compliance with the 1951
Refugee Convention and the Protocol Relating to the Status of Refugees (the ‘New York
Protocol’) of 1967.>*

In summary, and as synthesised in Table 5 below, there are important divergences
between the UN Smuggling Protocol and the EU acquis on irregular immigration. These
relate to the following three main aspects:

o the extent of the inclusion and definition of an element of “financial gain” in the
description of facilitation of irregular entry, transit and stay;

47 See Article 11(3), Council Directive 2004/82/EC.

8 See United Nations (UN), International Civil Aviation Organisation (1944), Convention on International Civil
Aviation, Annex 9, Chapter 5, “Inadmissible persons and deportees”, with subsequent IATA agreements. See
also Council Regulation (EC) No. 261/2004 of the European Parliament and of the Council of 11 February 2004
establishing common rules on compensation and assistance to passengers in case of denied boarding and
cancellation or long delays.

49 Council of the European Union, Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to
communicate passenger data, 29 April 2004.

50 See Article 4, Council Directive 2004/82/EC.

5! Council of the European Union, Council Directive 2001/51/EC of 28 June 2001 Supplementing the Provisions
of Article 26 of the Convention Implementing the Schengen Agreement of 14 June 1985, 9 August 2001, OJ L
187/45, 10 July 2001.

52 See Joint Action 98/733/JHA adopted by the Council on the basis of Article K.3 of the TEU, on making it a
criminal offence to participate in a criminal organisation in the Member States of the European Union, OJ L
351, 29 December 1998, p. 1, Article 1. 9.

53 See Article 1(3), Framework Decision.

54 See Article 6, Framework Decision.
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o the inclusion of an exemption of punishment for those providing “humanitarian
assistance”; and

o the inclusion of specific safeguards for victims of smuggling.

Table 5: Comparing the UN Smuggling Protocol with the EU Facilitators’
Package

UN Smuggling Protocol EU Facilitators’ Package

Only for facilitation of
irregular stay (Article 1,

Element of financial
gain

Requires “a financial or other
material benefit” as a

condition for the Facilitation Directive)
criminalisation of procuring
irregular entry or
residence (Article 6, UN

Smuggling Protocol)

Humanitarian The reference to financial or Member States may decide

assistance

Safeguards for victims
of smuggling

other material benefit for the
perpetrator within the UN
Smuggling Protocol is
intended to exclude “family
members or support groups
such as religious or non-
governmental organisations”
from punishment (Travaux
Préparatoires, p. 469)

Explicit prohibition of the
criminalisation of migrants
being the object of conduct
of smuggling as defined in
Article 6 of the Protocol
(Article 5, UN Smuggling
Protocol)

not to impose sanctions with
regard to the facilitation of
irregular entry/transit by
applying national law and
practice for cases where the
aim of the behaviour is to

provide humanitarian
assistance to the person
concerned (Article 1.2,

Facilitation Directive)

Anti-smuggling provisions are
to be applied without
prejudice to the principle of
non-refoulement, in
compliance with the 1951
Refugee Convention and the
1967 Protocol relating to the

Status of Refugees (Article 6,
Framework Decision)

Source: Authors’ elaboration.

2.2. Implementation of the Facilitators’ Package at national level

This section provides an overview of the state of play regarding the implementation of
the EU Facilitators’ Package in the following six EU Member States: France, Germany,
Italy, the Netherlands, Spain and the UK. It additionally includes relevant information on
Hungary and Greece owing to their relevance in the 2015 ‘refugee crisis’.>®> The analysis
pays particular attention to

1)  the choice of introducing an exemption from prosecution in cases of facilitation of
entry and transit and in cases of facilitation of stay for purposes of “humanitarian
assistance”;

3 This section is based on the findings provided in Annex 2 of this study as well as additional desk research on
other publicly available information and studies. See also European Union Agency for Fundamental Rights
(FRA), “Criminalisation of migrants in an irregular situation and of persons engaging with them”, FRA, 2014
and also M. Provera, “The Criminalisation of Irregular Migration in the European Union”, CEPS Papers on
Liberty and Security in Europe, No. 80, CEPS, Brussels, February 2015.
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2) the need for an element of “financial gain or profit” for the conduct of facilitating
irregular entry, transit or stay to be punishable; and

3) the type and scope of sanctions imposed on those facilitating irregular entry,
transit or stay.

Concerning facilitation of irregular entry, an analysis of the implementation of the
Facilitators’ Package in the six Member States under assessment shows that all of them
punish the facilitation of irregular entry. This is also the case in Hungary and Greece.
Only legislation in Germany requires an element of financial gain or profit for it to be a
punishable offence. As underlined in the previous section, while the UN Smuggling
Protocol requires the punishment of facilitation only if done for profit, the Facilitators’
Package does not expressly introduce this obligation in the case of facilitation of irregular
entry.

The safeguard introduced in Article 1.2 of the Facilitation Directive, allowing Member
States not to impose sanctions where irregular entry and transit are facilitated for
humanitarian purposes, has been introduced only in Spain®® and Greece.®’

In the UK this exclusion is only related to cases where entry is facilitated by a person
acting pro bono on behalf of an organisation that seeks to assist asylum seekers.>® It
relates to ‘arrival’ rather than to residence and only applies to a person acting on behalf
of an organisation that aims to assist asylum seekers, and does not charge for its
services. The exemption does not cover the general offence of assisting unlawful
immigration.

While facilitation of irregular stay is punishable in all selected Member States,
inconsistencies among national laws can be identified in relation to both the definition of
the specific conduct to be criminalised and the requirement of an element of profit or
financial gain for facilitation of irregular stay to be punished. Legislation in France,
Greece® and the UK®! do not require profit or gain for the conduct to be punished. In
contrast, Germany,®® Hungary,®® Italy,®* the Netherlands®® and Spain®® do require an
element of profit for the facilitation of irregular stay to be punishable in their national
laws.

%6 Ley Orgénica 4/2000, de 11 de enero, sobre derechos y libertades de los extranjeros en Espafia y su
integracion social, BOE-A-2000-544 [Organic Law 4/2000, of 11 January, on rights and freedoms of foreigners
in Spain and their social integration]. See Article 54(3) listing “very serious infringements”: “That established
in preceding articles notwithstanding, it shall not be considered an infringement to transport into Spanish
territory a foreign national who, having presented without delay a request for asylum, has had this admitted
for processing.”

57 See the Immigration Act, Article 88(6).

8 See the UK Immigration Act 1971. Section 25A(3)(1) does not apply to anything done by a person acting on
behalf of an organisation that — a) aims at assisting asylum-seekers, and b) does not charge for its services.

9 Ordonnance n° 2004-1248 relative a la partie législative du code de I'entrée et du séjour des étrangers et du
droit d'asile (CESEDA), JORF n°0274 du 25 novembre 2004 p. 19924 texte n°® 12 [Ordinance no. 2004-1248
relating to the legislative section of the code on the entry and stay of foreigners and on the right of asylum, of
25 November 2004]. Article L622-1 provides that “[s]ubject to the exemptions provided for in Article L. 622-4,
any person who directly or indirectly assists or attempts to assist the entry, movement or residence of an
irregular non-national in France is punished”.

50 See the Immigration Act, Article 87.

61 See the Immigration Act 1971, Section 25.

52 See the Residence Act, Section 96.

3 See the Hungarian Criminal Code, Section 354.

54 Legge 15 luglio 2009, n. 94, "Disposizioni in materia di sicurezza pubblica", Gazzetta Ufficiale n. 170 del 24
luglio 2009, Supplemento ordinario n. 128, Articolo 12 [Law of the 15 July 2009, no. 94, “Provisions relating to
public security”, Official Journal no. 170 of 24 July 2009, Ordinary supplement no. 128, Article 12].

55 See the Criminal Code, Article 197A.

56 See Ley Organica 4/2000, Article 54.
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Legislation in France,®” Germany, Italy,*® and the Netherlands explicitly includes

provisions concerning exemption from punishment in cases of facilitation of irregular
stay for humanitarian purposes. In particular, national law in Germany exempts from
punishment those who conduct “specific professional or honorary duties”.®® France has
introduced exemptions from punishment for humanitarian assistance provided to family
members and for the provision of legal advice.”®

Moreover, people providing accommodation to migrants in an irregular situation
also risk punishment in all the selected Member States.’* This is with the exception of
France,”? where punishing is explicitly excluded for those who accommodate a close
relative. A similar context exists in Italy, where landlords are punished for renting
accommodation to undocumented migrants only if they take “unfair advantage” of their
vulnerable situation.”?

In terms of the type of punishment imposed on those facilitating irregular entry,
transit or stay, the nature and range of sanctions vary greatly across the selected
Member States, with maximum custodial sentences ranging from one year in the case of
Spain to 10 years in the case of Greece and 14 years in the UK (see Annex 2 of this
study). In countries such as Italy, the penalty is lower for the facilitation of entry/transit
than the facilitation of stay. In others, such as the Netherlands, the sanction is the
same.

Sanctions are generally not limited to the facilitation of irregular entry, transit and stay
in the territory of the country itself: the facilitation of entry, transit and stay in another
Member State is also sanctioned in Hungary (except for entry), Italy (except for stay),
Spain and the UK. Moreover, in Germany, the entry into, transit and stay in Schengen
countries is also punished, and in the Netherlands the entry into, transit and stay in any
country that is a party to the UN Smuggling Protocol is also sanctioned.”

Differences in the transposition of specific provisions of the Facilitators’ Package at
national level, further illustrated in section 4 of the study, highlight disproportionate
discretionary powers accorded to Member States in the implementation of the
Directive and Framework Decision.

2.3. The Facilitators’ Package through a human rights lens

The human rights challenges connected to the criminalisation of irregular migration,
including facilitation or irregular entry, transit and stay, have been highlighted by
several international and regional human rights bodies. These include the Council
of Europe Commissioner for Human Rights’> and the UN Special Rapporteur on the

87 See Article L. 622-4, CESEDA.
58 See Article 12, Legislative Decree 94/20009.
% This is stated as part of a general administrative provision, “Allgemeine Verwaltungsvorschrift”, to the
Residence Act, issued by the Federal Ministry of the Interior and amended in 2009. According to the
administrative provision, those who act within the scope of their specific professional or honorary duties shall
not be punished under section 96 of the Residence Act. See Bundesrat (27.07.2009): Drucksache 669/09, S.
531, Vor. 95.1.4. (www.bundesrat.de/cln 090/SharedDocs/Drucksachen/2009/0601-700/669-09,template
Id=raw,property=publicationFile.pdf/669-09.pdf).
70 See Article L. 622-4, CESEDA.
7 punishment for facilitation of irregular stay of those providing accommodation to undocumented migrants is
not specifically excluded in the legislation of France, Germany, Hungary, the Netherlands, Spain or the UK (see
respective national laws cited above). In Greece, specific legislative provisions explicitly punish this conduct
(see Immigration Act, Article 87).
72 See Article L. 622-4, CESEDA.
;j See Article 12(5bis), Legislative Decree 94/2009.

Ibid.
7> See Council of Europe Commissioner for Human Rights, “Criminalisation of migration in Europe: Human
rights implications”, Issue Paper, Strasbourg, 4 February 2010. See also Council of Europe Commissioner for
Human Rights, "Human Rights in Europe: time to honour our pledges, Viewpoints by Thomas Hammarberg,
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human rights of migrants.”® At the EU level, the FRA has highlighted a number of
fundamental rights challenges connected with legislation criminalising conducts related
to irregular migration.”’

Regardless of their immigration status, smuggled migrants and migrants in an
irregular situation are bearers of inalienable human rights arising from
international, regional and national law. These rights derive from key international
treaties.”® Additionally, specific provisions relating to the standards of treatment of
refugees are provided in the 1951 Convention relating to the Status of Refugees’® and
its 1967 New York Protocol.®°

The EU Facilitators’ Package contains some limited safeguards for migrant
victims of smuggling. The EU Council Framework Decision refers to the need for anti-
smuggling provisions to be applied without prejudice to the principle of non-refoulement,
in compliance with the 1951 Refugee Convention and its 1967 New York Protocol.®!

As studied above, the Facilitation Directive also contains a provision granting Member
States the discretion not to impose sanctions for the facilitation of irregular entry and
transit where the conduct is aimed at providing “humanitarian assistance” to the person
concerned.®? Yet, the provision only partially serves the purpose of ensuring
protection for actions carried out with the aim of providing humanitarian
assistance to migrants in an irregular situation. The exception is not mandatory
and does not cover humanitarian assistance enabling a third-country national to stay in
the territory of the EU.

The focus of EU legislation concerning the smuggling of migrants seems to be mainly on
preventing irregular migration. The guiding rationale of the UN Smuggling Protocol
supplementing the UN Convention against Transnational Organized Crime differs by
compelling State Parties to ensure that human rights and refugee law are not

Commissioner for Human Rights”, Ch. "29 September 2008"”, Strasbourg, 2009, p. 91. See also J. Parkin, “The
Criminalisation of Migration in Europe: A State of the Art of the Academic Literature and Research”, CEPS
Papers in Liberty and Security in Europe, No. 61, CEPS, Brussels, October 2013.

76 United Nations Human Rights Council, Regional study: management of the external borders of the European
Union and its impact on the human rights of migrants, F. Crépeau, Special Rapporteur on the human rights of
migrants, A/HRC/23/46, Geneva, 24 April 2013.

77 European Union Agency for Fundamental Rights, “Fundamental rights of migrants in an irregular situation in
the European Union”, FRA, Vienna, 2011; European Union Agency for Fundamental Rights, “Fundamental rights
at Europe’s southern sea borders”, FRA, Vienna, 2013; European Union Agency for Fundamental Rights,
“Criminalisation of migrants in an irregular situation and of persons engaging with them”, FRA, Vienna, 2014.

78 All of the human rights treaties cited, as well as the Universal Declaration of Human Rights, contain rights
that, in line with the respective non-discrimination clauses included in the treaties, are applicable to migrants
irrespective of their residence status. For a detailed analysis outlining how provisions included in these
international treaties recognise rights to all migrants, irrespective of their residence status, see Platform for
International Cooperation on Undocumented Migrants (PICUM), “Undocumented Migrants Have Rights! An
Overview of the International Human Rights Framework”, PICUM, Brussels, March 2007, p. 11. See also UN
General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United Nations,
Treaty Series, Vol. 999, p. 171; UN General Assembly, International Covenant on Economic, Social and
Cultural Rights, 16 December 1966, United Nations, Treaty Series, Vol. 993, p. 3; UN General Assembly,
International Convention on the Elimination of All Forms of Racial Discrimination, 21 December 1965, United
Nations, Treaty Series, Vol. 660, p. 195; UN General Assembly, Convention on the Elimination of All Forms of
Discrimination Against Women, 18 December 1979, United Nations, Treaty Series, Vol. 1249, p. 13; UN
General Assembly, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, 10 December 1984, United Nations, Treaty Series, Vol. 1465, p. 85; UN General Assembly,
Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty Series, Vol. 1577, p. 3; UN
General Assembly, International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families, 18 December 1990, A/RES/45/158.

7 UN General Assembly, Convention Relating to the Status of Refugees, 28 July 1951, United Nations, Treaty
Series, Vol. 189, p. 137.

8 UN General Assembly, Protocol Relating to the Status of Refugees, 31 January 1967, United Nations, Treaty
Series, Vol. 606, p. 267.

81 See Article 6, Framework Decision.

82 See Article 1.2, Facilitation Directive.
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compromised in any way by the implementation of anti-smuggling measures and by
including clearer references and obligations related to the protection of migrants’
fundamental rights.®?

A comparative analysis of the human rights obligations included as part of the EU
Facilitators’ Package and of human rights and mandatory protection provisions in the UN
Smuggling Protocol illustrates the existence of an implementation gap in the
current EU acquis on the smuggling of migrants in terms of human rights
protection and safeguards.

In line with the international human rights framework, EU legal and policy instruments
against the smuggling of migrants must not jeopardise the human rights of victims of
smuggling, irrespective of their administrative status. The UN Smuggling Protocol, read
in connection with the international human rights framework, requires specific protection
needs to be addressed by State Parties to safeguard migrants’ fundamental rights in the
context of smuggling.

Detailed operational measures recommending specific actions to be taken by Member
States for the implementation of the UN Smuggling Protocol and for the safeguards for
smuggled migrants contained therein are provided by the United Nations Office on Drugs
and Crime (UNODC) Framework for Action. It “aims to support origin, transit and
destination countries to identify gaps in their own action plans, strategies, policies and
legislative and institutional frameworks with respect to migrant smuggling, and put in

place appropriate measures to fill them”.%

The UN Smuggling Protocol contains mandatory protection provisions covering

a) protection and assistance of smuggled migrants, including humanitarian
assistance, protection and assistance at sea, and protection against violence;

b) the right to life and right not to be subjected to torture or other cruel, inhuman or
degrading treatment or punishment; and

c) protection of smuggled migrants who are victims or witnesses of crime.

How, then, are these provisions framed in the UN Protocol and how are they reflected in
the Facilitators’ Package?

a) Protection and assistance of smuggled migrants, including humanitarian
assistance, protection and assistance at sea, and protection against violence

In its Article 16.3, the UN Smuggling Protocol lays down specific obligations for State
Parties to take all appropriate measures with a view to offering assistance to
those whose life or safety is endangered by reason of having been smuggled.®
Basic assistance includes ensuring food® and medical and health assistance to smuggled

83 Several specific provisions in the Smuggling Protocol explicitly refer to the rights of smuggled migrants:
Preamble, Articles 2, 4, 14(1), 14(2)(e), 16 and 19(1).

84 United Nations Office on Drugs and Crime (UNODC), International Framework for Action to Implement the
Smuggling of Migrants Protocol, New York, 2011, para. 22. For an overview of measures to be taken by
Member States to ensure protection of smuggled migrants in line with the UN Smuggling Protocol, see Table 2
of the Framework for Action: Protection (and assistance), paras. 104-159. See also United Nations Office on
Drugs and Crime UNODC, Toolkit to Combat Smuggling of Migrants, New York, 2010.

85 United Nations Office on Drugs and Crime, “Good Practices for the Protection of Witnesses in Criminal
Proceedings Involving Organized Crime”, New York, 2008, p. 24.

8 The human right to food is protected by Article 11 of the International Covenant on Economic, Social and
Cultural Rights. General Comment No. 12 (1999) on the right to adequate food of the Committee on Economic,
Social and Cultural rights offers guidance on the practical fulfilment of this right. Provision of adequate food
implies “the availability of food in a quantity and quality sufficient to satisfy the dietary needs of individuals,
free from adverse substances, and acceptable within a given culture” (para. 8). See Official Records of the
Economic and Social Council, 2000, Supplement No. 2 and corrigendum (E/2000/22 and Corr.1), Annex V.
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migrants,®” and it applies to both undocumented migrants at the border and to those

residing irregularly in the territory of the State Party.®® Article 16.4 of the Protocol
compels State Parties to mainstream throughout their protection and assistance
measures those that address the special needs of women and children.

In relation to assistance and protection of smuggled migrants at sea, the obligation to
preserve life at sea® is reflected in the language used in Article 8(5) of the Smuggling
Protocol. This provision calls upon State Parties to take no additional measures without
the express authorisation of the flag State,®® “except those necessary to relieve
imminent danger to the lives of persons or those which derive from relevant bilateral or
multilateral agreements”.’! These legal standards are of particular relevance to current
EU-level operations at sea, such as Operation Sophia outlined in Textbox 3.

Textbox 3: Operation Sophia, EU military operation in the Southern Central

Mediterranean (EUNAVFOR MED) and UN Resolution 2240 (2015)

Tasked with the role of “contributing to the disruption of the business model of human

smuggling and trafficking networks in the Southern Central Mediterranean”,> EUNAVFOR
MED Operation Sophia was launched on 22 June 2015. It followed approval by the
European Council, on 18 May 2015, of the Crisis Management Concept for a military
CSDP operation to disrupt the business model of human smuggling and trafficking
networks in the Southern Central Mediterranean.®*

The military Operation Sophia aims at the identification, capturing and disposal of
vessels as well as enabling assets used or suspected of being used by migrant smugglers
or traffickers. The operation is structured around three separate, sequential phases, to
1) “support the detection and monitoring of migration networks through information
gathering and patrolling on the high seas”; 2) “conduct boarding, search, seizure and
diversion on the high seas of vessels suspected of being used for human smuggling or
trafficking”; and 3) “take all necessary measures against a vessel and related assets,

8 The Committee on Economic, Social and Cultural Rights, in General Comment No. 14 (2000) on the right to
the highest attainable standard of health, has highlighted that “[s]tates are under the obligation to respect the
right to health by, inter alia, refraining from denying or limiting equal access for all persons, including prisoners
or detainees, minorities, asylum seekers and illegal immigrants, to preventative, curative and palliative health
services; abstaining from enforcing discriminatory practices as a State policy”. See Economic and Social
Council (2001), Official Records, 2001, Supplement No. 2 (E/2001/22), annex IV, para 34.

88 See Legislative Guides, p. 365: Article 16(3) “does establish a new obligation in that it requires States
parties to provide basic assistance to migrants and illegal residents in cases where their lives or safety have
been endangered by reason of an offence established in accordance with the Protocol”.

8 See for example United Nations Convention on the Law of the Sea, Article 98. See also the 1974
International Convention for the Safety of Life at Sea and the 1979 International Convention on Maritime
Search and Rescue, chs. 2.1.10 and 1.3.2.

% A ‘flag state’ is the state under whose laws the vessel is registered or licensed. See United Nations, UN
General Assembly, Convention on the Law of the Sea, 10 December 1982, Article 91.

° The UN General Assembly has given more prominence to issues concerning treatment of people rescued at
sea in recent years. In its resolution 64/71, adopted on 4 December 2009, the General Assembly recognised
that some transnational organised criminal activities threaten legitimate uses of oceans and endanger the lives
of people at sea and encouraged strengthened cooperation in response.

92 Article 1, Council Decision (CFSP) 2015/778 of 18 May 2015 on a European Union military operation in the
Southern Central Mediterranean (EUNAVFOR MED), OJ L 122/31, 19 May 2015.

93 Council Decision (CFSP) 2015/778 of 18 May 2015 on a European Union military operation in the Southern
Central Mediterranean (EUNAVFOR MED), O J L 122/31, 19 May 2015. For more information on Operation
Sophia (EUNAVFOR MED), see European Union External Action Services (EEAS), Fact Sheet: European Union
Naval Force - Mediterranean Operation Sophia, Update: November 2015 (http://www.eeas.europa.eu/
csdp/missions-and-operations/eunavfor-med/pdf/factsheet eunavfor med en.pdf).
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including through disposing of them or rendering them inoperable, which are suspected

of being used for human smuggling or trafficking, in the territory of that State”.®*

With Resolution 2240 (2015) of 9 October 2015, the UN Security Council decided to
authorise EU Member States for a period of one year to inspect vessels on the high seas
off the coast of Libya, in case of the presence of “reasonable grounds” to suspect the
vessels were being used for migrant smuggling or human trafficking from Libya. The
Resolution was adopted with 14 votes in favour and one abstention by Venezuela. Acting
under Chapter VII of the Charter of the United Nations, the UN Security Council further
decided to authorise EU Member States to seize vessels that were confirmed as being
used for migrant smuggling or human trafficking from Libya. The UN Resolution
authorises EU Member States, acting nationally or through regional organisations, to use
all measures in confronting migrant smugglers or human trafficking in full compliance
with international human rights law.

Finally, in its Article 16.2, the UN Smuggling Protocol requires State Parties to “take
appropriate measures to afford migrants appropriate protection against violence that
may be inflicted upon them by migrant smugglers”. Measures aimed at protecting
smuggled migrants from violence should address not only violations that might occur
during the smuggling process, but also in the country of destination, when migrants are
residing irregularly in the territory of the State or when they are in administrative
detention or facing deportation. In this context, specific measures must be introduced to
protect smuggled migrant women against violence, as stressed in Article 16.4 of the UN
Smuggling Protocol.

b) The right to life and right not to be subjected to torture or other cruel,
inhuman or degrading treatment or punishment

The fundamental right to life and the right not to be subjected to torture or
other cruel, inhuman or degrading treatment or punishment, enshrined
respectively in Articles 6.1 and 7 of the International Covenant on Civil and Political
Rights, are explicitly provided for in Article 16.1 of the UN Smuggling Protocol.

Effective guarantee of the right to life and of the right not to be subjected to torture or
other cruel, inhuman or degrading treatment or punishment implies not only action in
situations where smuggled migrants are in danger. It also entails positive actions to be
proactively carried out by the State to ensure smuggled migrants’ positive enjoyment of
these rights. An example of positive action in this respect to protect these fundamental
rights would include offering food and medical care to smuggled migrants.

The absolute right to life and right not to be subjected to torture or other cruel, inhuman
or degrading treatment or punishment, entail a negative obligation on the State to
refrain from acts that would jeopardise the enjoyment of these rights. This would
include, for instance, the obligation not to forcibly return undocumented migrants where
there is a chance that their lives or safety would be under threat or that they would be
subject to torture, cruel, inhuman or degrading treatment or punishment.®
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